






































PARKS AND ECONOMIC DEVELOPMENT COMMITTEE

Councit of the County of Maui

August 4, 2005

CHAIR JOHNSON: And the only way that we would do that is to ask him.

COUNCILMEMBER KANE: No, no. I understand that, so. And I’'m not a member, so I am just, you know, I
put it on the table. If Mr. Chumbley is able to let this body know that he is able to consider another price
less than that, then maybe that’s something we can talk about. But if this is the . . . if it is what it is, then

we just decide and we go from there, and live with our decision. Thank you for letting me ask questions,
Ms. Chair.

CHAIR JOHNSON: Thank you. Do any of the committee members want to ask that question of

Mr. Chumbley? Councilmember Carroll, do you wish to have Mr. Chumbley? If there’s no obj ection,
would Mr. Chumbley please come to the podium?

COUNCIL MEMBERS VOICED NO OBJECTIONS.
COUNCILMEMBER CARROLL: Welcome, Mr. Chumbley.
MR. CHUMBLEY: Good afternoon. Good afternoon, Chairperson and Council members.

COUNCILMEMBER CARROLL: Ihave a question and obviously there is a big increase in the price of that.
Would you be willing to reconsider the purchase price?

MR. CHUMBLEY: Unfortunately, I am not able to reconsider the acquisition price on this piece of property
based on the sequence of events that took place, which required us to do a fair market appraisal on the
property. Wailuku Agribusiness Company, Inc. does have minority shareholders and once that appraisal
was done on the property, then I'm bound by that and it would be a breach of fiduciary responsibility to
those shareholders if we lowered the price below market value at that point.

COUNCILMEMBER CARROLL: That’s all then. Thank you.

CHAIR JOHNSON: Okay. And...um ... before recognizing Councilmember Kane, because I know that
you’ve been before my committee before, could you recall exactly when it was that we had the first
discussion where this was part of the larger package?

MR. CHUMBLEY: In the year 2002.
CHAIR JOHNSON: Okay. Thank you very much. Councilmember Kane?

COUNCILMEMBER KANE: Thank you. If Mr. Chumbley can help us understand because the concluded
“as-is” market value was $650,000 according to this and because there was a negotiated price of
$449,000 . . . uh . . . with respects to the fiduciary responsibility that you have as the officer, what
process would there be available to this body for reconsideration of what number we have before us
today? Is there a process that is available by going back to your shareholders and having a
reconsideration being that this is for a greater public purpose and a public good, and . . . uh ... I guess a
gesture of goodwill if there’s no other way I can put it, Mr. Chumbley?
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MR. CHUMBLEY: I think first I want to say that Wailuku Sugar (Wailuku Agribusiness) has been a very
generous contributor to the community for well over 142 years. I can think back on numerous occasions
where land and other assets have been donated to the community in the gesture of goodwill. This
particular piece of property was under a lease agreement to the County of Maui for decades, as
previously discussed. I was able to locate the most current lease which was executed then by Mayor
Cravalho in 1979. That lease was for 15 years and expired then in 19--excuse me, 1974 was the first
lease for 15 years. That lease expired in 1989. At that time, we did not catch it and the County did not
catch it until 1995 when I submitted to then-Mayor Lingle an extension (10-year extension) of that lease
from 1989 to 1999. We executed the lease and delivered it to Corp. Counsel at that time. It doesn’t
appear that the lease was ever executed or recorded. So the County has been using that property in
essence since 1984 as a carryover tenant without any former lease in place. That exposes us to
tremendous liability and exposure by itself, even though the County still continued to occupy it and
maintain it. When we looked at the valuation of this property and trying to package together numerous
other pieces, we brought a proposal to the County in 2002, which included the Waihee Ball Park,
Waiehu Ball Park, and several other remnant parcels including various roadways. I think, at that time,
we had proposed a very favorable acquisition price as a package. This particular property was the only
one of that package that there’s been this much action on to date, three years later. The other road lots,
many of which are going to be donated to the County, still have not been conveyed to the County. The
Waiehu Ball Park and this was packaged together separately then and that didn’t proceed. When we had
discussions with the Administration about the procedures under which we would do the conveyance, it
was identified that we would need to get an appraisal. When that appraisal was done, the valuation was
determined based on the County zoning, which is urban interim. The community plan designation was
park and in our appraiser’s opinion, the highest and best use was developer park credits, where a
developer could possibly buy this park from Wailuku Agribusiness and then turn around and donate it to
the County for park credits. Under the urban interim zoning, Corporation Counsel Kim has identified
that you can build a single family home. And with this particular zoning in place, a landowner could
apply for a building permit. The County obviously would say there’s not consistency between the
community plan and the zoning. The zoning allows a single family home. They would be told you have
to go and apply for a community plan amendment. A landowner would come forward, apply for that
community plan amendment, and it would be before you. Most likely, the committee (the Council)
would deny the community plan amendment for a single family residence. Thereby, leaving the
landowner in a situation where the County is not allowing the landowner to use their property for the
legal purpose, which is a single family home. So at that point, a landowner would have a claim against
the County for a taking, which could result in the County having to condemn the property and pay fair
market value. Based on our appraiser, the fair market value is $449,000. Mr. DeLeon has identified that
a second appraisal was done, which had a higher value of close to $650,000.

CHAIR JOHNSON: Does that answer your question, Councilmember Kane?

COUNCILMEMBER KANE: Yes. And so just for clarity, there was an appraisal price of $449,000 versus it
being described as a negotiated price? And I’'m sorry if I missed that.
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MR. CHUMBLEY: We held firm that the price for acquisition was the appraisal value, so that was the
negotiated price.

COUNCILMEMBER KANE: $449,000?

MR. CHUMBLEY: Yes.

COUNCILMEMBER KANE: Okay. Thank you, Chair, and thank you, Mr. Chumbley.

CHAIR JOHNSON: Thank you very much, Avery.

MR. CHUMBLEY: You’re welcome.

CHAIR JOHNSON: I do appreciate your participation.

MR. CHUMBLEY: No problem.

CHAIR JOHNSON: Are there any other questions for Mr. Chumbley? Ms. Anderson.

COUNCILMEMBER ANDERSON: Thank you. You know, I think it’s questionable, Mr. Chumbley, as to
whether or not there could be a claim of a taking because it’s a longstanding existing use as a park and if
someone were to buy it knowing that and knowing that it’s designated as park, they would have
economic use of the land by leasing it back to the County. The same thing as a park credit. So I'm
wondering why we don’t have a copy of . . . uh . . . did you bring a copy of your appraisal? Iwould like
to see that . . . because all we have is the County’s appraisal.

MR. CHUMBLEY: No, I don’t.

COUNCILMEMBER ANDERSON: You don’t have it? Did you submit it to the County?

MR. CHUMBLEY: I don’t believe we did.

COUNCILMEMBER ANDERSON: Well you’re asking us to give you the value that’s in this appraisal, we
should have a copy of it.

MR. CHUMBLEY: Idon’t recall if it was transmitted to the Public Works Director at that time or not. I have
no immediate knowledge of that.

CHAIR JOHNSON: Mr. Del.eon, can you answer?

MR. DELEON: Their appraisal is not relevant. Our appraisal is what’s relevant. That’s the current market
value.
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COUNCILMEMBER ANDERSON: Well I disagree with that too, and that’s not my question. My question is,
we’re being asked to pay the appraised value that Mr. Chumbley received so we should have the
appraisal in front of us, if we are making an informed decision. Mr. Chumbley, are there any other
negotiations that you may have ongoing with the County Administration?

MR. CHUMBLEY: With respect to--
COUNCILMEMBER ANDERSON: Anything.
MR. CHUMBLEY: --this park?
COUNCILMEMBER ANDERSON: Anything.
MR. CHUMBLEY: Yes, there are.

COUNCILMEMBER ANDERSON: Can you explain why in the agreement, attached to this request, that you
are asking to reserve the right for watercourse easements across this property?

MR. CHUMBLEY: 1 believe that those are the typical form of language reservations that deal with surface
water sheeting (flow of water) across property. Now, that may not be as relevant as it had been to us in
the past, given the fact that the area immediately around this park has been urbanized and appropriate
drainage has been put into place, but that is generally standard language in our sales contracts.

COUNCILMEMBER ANDERSON: So where it says, “including the right to construct, maintain, operate,
repair, or remove improvements in connection with said easements and together with such rights-of-way
for ingress and egress shall be reasonably necessary in connection wherewith”, thereis . ..

MR. CHUMBLEY: Are you referring to a draft deed or a closing agreement?

COUNCILMEMBER ANDERSON: I’m just referring to the deed (the warranty deed) that is attached to the
resolution for acquisition.

MR. CHUMBLEY: I would need to have my attorney respond to you with the specific legalities why that
particular language may be in the draft deed.

COUNCILMEMBER ANDERSON: Well, okay. Maybe we can ask our Corp. Counsel to read that paragraph

because I just want to make sure that there’s not gonna be any kind of surface water, ditch, or you know
..um. ..

MR. CHUMBLEY: We do not have any intention of having any kind of water system improvements--ditch, or
a flume, or any apparatuses as such for water system on that property.
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COUNCILMEMBER ANDERSON: Okay. That’s good to know. And I would just like to make sure that this
language would not allow that. It’s on Page 3 of the warranty deed attached to the resolution. Are you
at liberty to at least give us maybe topics of discussion that you are negotiating with the Administration?

MR. CHUMBLEY: Various land issues. Various water issues.

COUNCILMEMBER ANDERSON: And would any of those be in any way related to this?

MR. CHUMBLEY: No, they’re not.

COUNCILMEMBER ANDERSON: Okay. Thank you, Mr. Chumbley.

CHAIR JOHNSON: Thank you very much. Councilmember Kane?

COUNCILMEMBER KANE: Thank you, Chair. And just again for clarification, Mr. Chumbley, the package
was sent in 2002. Mr. DeLeon stated that they had no knowledge of that or have not had any discussions
until March of this year. Can you recall any discussions prior to that regarding this package? Or did it
just kind of go away between 2002 and 2005?

MR. DELEON: CouldI...um...?

CHAIR JOHNSON: Mr. Deleon would like to respond.

MR. DELEON: Mr. Kane, what I said was “I had no knowledge of it”.

COUNCILMEMBER KANE: I understand that.

CHAIR JOHNSON: That’s fine. No.

COUNCILMEMBER KANE: So that’s why I’m asking . . . that’s why the question is being directed at
Mr. Chumbley since . . .

CHAIR JOHNSON: No, that’s fine. And . .. and do you know, Mr. Chumbley?

MR. CHUMBLEY: I can answer that.

CHAIR JOHNSON: Can you respond?

MR. CHUMBLEY: The original package was submitted to then-Finance Director Wes Lo and Mayor Apana. It
sat in Finance Department and Corp. Counsel, I believe, for sometime. There was no action on it. There
was an election. Mayor Apana was replaced by Mayor Arakawa. I did have some subsequent

discussions with Mayor Arakawa about the acquisition of this along with other remnant parcels and
other parcels of land and various other issues or the next year and half to two years.
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COUNCILMEMBER KANE: Thank you very much. Ihave no further questions.

CHAIR JOHNSON: Yes. And Avery, I believe, during one budget cycle, there was a general proposal as part
of a larger land acquisition including some of these remnants. Is that correct?

MR. CHUMBLEY: That’s correct, Madam Chair. In fact, it came to your committee and I testified before the
committee, and I think your committee adopted that package, too--

CHAIR JOHNSON: We did.

MR. CHUMBLEY: --and sent it off Budget.

CHAIR JOHNSON: We adopted it and then also I recall--I think it was in the Council Budget--there was a
secor}(i. Qccasion where this had come up and I don’t believe we funded it. It was another land
acquisition.

MR. CHUMBLEY: Yeah. It was a much larger package--

CHAIR JOHNSON: Yes.

MR. CHUMBLEY: --of parcels and a much higher dollar value.

CHAIR JOHNSON: But it included, I believe . . .

MR. CHUMBLEY: I think that this was embedded in it, yes, within the aggregate number.

CHAIR JOHNSON: That’s my recollection.

MR. CHUMBLEY: Uh-huh.

CHAIR JOHNSON: And then we did not fund that.

MR. CHUMBLEY: That’s correct.

CHAIR JOHNSON: Okay. Thank you very much. Any further questions? Thank you very much, Avery, for
being here. Members, are there any further questions? No further questions? The Chair’s
recommendation, at this time, is that the committee adopt the resolution and send it on for approval by
the full Council and it would also include filing of this particular communication.

COUNCILMEMBER CARROLL: Somoved.

VICE-CHAIR TAVARES: Second.
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CHAIR JOHNSON: It’s been moved by Councilmember Carroll, seconded by Councilmember Tavares. Is
there any additional discussion?

VICE-CHAIR TAVARES: Yes--oh, I'm sorry.
CHAIR JOHNSON: Yes.

VICE-CHAIR TAVARES: Bob.

CHAIR JOHNSON: First of all, I’ll ask Bob. Did you have any comments since you were the maker of the
motion?

COUNCILMEMBER CARROLL: 1 will defer to Councilmember Tavares.

CHAIR JOHNSON: Okay. Yes, Councilmember Tavares.

VICE-CHAIR TAVARES: Yes. Thank you, Madam Chair. I have some memory of what--as foggy as it is--of
what occurred in the past regarding the packages that were presented by Wailuku Agribusiness to the
County. And my recollection of the discussions and subsequent action or inaction is not pleasant
because I think the need and the benefits to the community were put aside and something else took over.
And if you want to call it politics, call it politics. But at that time, this body (whatever the body was at
that time, and I was part of that body) did not feel that it should go forward for whatever that reason was
at the time. So now here we are years later, we have the proposal before us for a park that we have been
using and the community has been using for eons and we either buy it or we stand to have to put up with
another process. I think part of it was outlined by Mr. Chumbley. If--and I am just speaking as a private
citizen--if I were sitting on a jury and a case came to me where a landowner is suing the County for lack
of use of his land (knowing what has transpired over the years, where the County had not one
opportunity but probably three or four opportunities to purchase this land), I mean it’s not gonna hold
up, just for me. I’m gonna be very sympathetic to the landowner. We have had parcels in the past that
we have had excellent deals because of the economic climate of the time and comes to mind a strip that
we bought over by Waiehu Beach Park, which we got for a song and the owner took a licking on the
price difference (what he paid for it and what we paid for it). So sometimes it balances out. But at this
point in time, I am going to support this even though I don’t particularly care for the price. We either do
it now or we’re gonna pay more later and we just gotta--like we say sometimes--bite the bullet and take
advantage of the fact that the offer is available. So I would be supporting the purchase and I will be
supporting the resolution for the purchase of this property at this time. Thank you, Madam Chair.

CHAIR JOHNSON: Thank you very much, Councilmember Tavares. Councilmember Anderson?

COUNCILMEMBER ANDERSON: Thank you, Chair. I will also be supporting the acquisition. I would like,
however--between now and first reading--to get a copy of the appraisal report and you know . . .

VICE-CHAIR TAVARES: Madam Chair?
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COUNCILMEMBER ANDERSON: I...
VICE-CHAIR TAVARES: Oh, I’'m sorry. You’re not done?
CHAIR JOHNSON: And ... and you’re asking for a copy of the appraisal report from Mr. Chumbley?

COUNCILMEMBER ANDERSON: Yes. Because that’s the price we’re paying and I would like to see it. And
you know, it doesn’t matter that there’s one for . . . the County had done for 650. To me, it doesn’t
matter. 1 would like to see that appraisal report only for my own edification because that’s what we’re
paying and I would like to make an informed decision; but I will be supporting the purchase.

CHAIR JOHNSON: And the Chair will attempt, if it is available from Mr. Chumbley, to obtain a copy of that
report.

COUNCILMEMBER ANDERSON: Thank you.
CHAIR JOHNSON: Councilmember Tavares?

VICE-CHAIR TAVARES: Oh, I’'m sorry. I'm sorry to interrupt you, Ms. Anderson. I thought you were done.
Regarding the appraisals--which I forgot to add in on there--when we have done or when the County is
considering purchasing anything, the County sets forth and hires the appraiser . . . because too often it’s
been the seller is going to pay for the appraisal. This doesn’t sound right and we, I think, are bound by
the appraisal that is provided with the County dollars. And to me, it doesn’t matter what the other
appraisal said. What matters to me is the appraisal that we commission says $650,000. If the price had
been $600,000, we would be thrilled because we’re getting it for less than market value. If we were to
go in and condemn the land in the condemnation process, we still have to use fair market value from an
appraiser that we hire. So we’re right back at the appraiser that we have to listen to is the one we paid
for, not the one that somebody else paid for that has a special interest. The County hiring an appraiser
... a firm is to represent the County’s interest, not a special interest. It could have gone the other way,
too. Their in-house or the appraisal they paid for might have come out that it was $800,000 and they
could insist then that we use their appraisal? Idon’t think so. We’re gonna go buy what we paid for and
who we hired and what they presented to us. So, you know, I . .. Tknow it’s a curiosity to figure out
where this dollar amount came from but I don’t think it has any bearing on this particular issue.

CHAIR JOHNSON: And the Chair would agree. But you know, because it’s being asked for by a committee
member, I will--if it’s available--I will certainly try to make that available to Councilmember Anderson
or anyone else that would care to look at that appraisal because I think that while our appraiser did a
little bit different analyses and came up with a slightly different figure, there’s also the passage of time.
Councilmember Anderson?

COUNCILMEMBER ANDERSON: The passage of time?

CHAIR JOHNSON: From the time that the original appraisal was done by Mr. Chumbley.
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COUNCILMEMBER ANDERSON: And when was that done? Do you know?

CHAIR JOHNSON: Mr. Chumbley, that--I believe--was done approximately two years ago?

MR. CHUMBLEY: I believe about 18 months ago.

CHAIR JOHNSON: Mr. Chumbley’s was done 18 months ago.

COUNCILMEMBER ANDERSON: So in 18 months, it’s gone up $200,000. So the reason I want to see the
appraisal report, Madam Chairman, is I want to see the difference for my own edification because if, you
know ...um...

CHAIR JOHNSON: And...and...

COUNCILMEMBER ANDERSON: This appraisal report--just because the County paid for it--may be wrong.
I have one other question, if I may?

CHAIR JOHNSON: Yes.

COUNCILMEMBER ANDERSON: And that’s with Corporation Counsel. We’ve had a lot of discussion today
about lack of clear title on land in this area. Have you read the title (the warranty deed) which isn’t
necessarily a clear title? Could you make a comment on that, Mr. Kim?

MR. KIM: Before we enter . . . uh . . . when we entered the negotiations and came up with the purchase
agreement, they had to come up with a title search. And Title Guaranty did the title search, and we are
satisfied that the title is clear.

COUNCILMEMBER ANDERSON: You consider a warranty deed as clear title?

MR. KIM: In this case.

COUNCILMEMBER ANDERSON: In this case?

MR. KIM: Yes.

COUNCILMEMBER ANDERSON: And should this be challenged in court--after the County’s already
purchased it and it’s found not to have clear title--what position would that put the County in?

MR. KIM: We would go after the insurer of the title.
COUNCILMEMBER ANDERSON: The insurer of the title, which is Title Guaranty?

MR. KIM: I believe so.
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COUNCILMEMBER ANDERSON: Would have to pay the County?
MR. KIM: We would ask them for indemnification.

CHAIR JOHNSON: Members, without objection, Mr. Chumbley would also . . . would you object if he
addressed that question?

COUNCILMEMBER ANDERSON: No, I don’t think 1t’s necessary.
CHAIR JOHNSON: Okay. Thank you, Ms. Anderson.
COUNCILMEMBER ANDERSON: Thank you very much.

CHAIR JOHNSON: Okay. Councilmember Mateo?

COUNCILMEMBER MATEOQO: Chairman, thank you very much. I will be supporting the acquisition of the
Waihee Ball Park. I guess I am a little disappointed with the price tag that’s attached to this purchase,
and I would hope that shareholders would really have the opportunity to take a look at the public good
that this special community has in its use for decades of this particular property. However, I guess we
blew it when we never really acted to begin with for God knows what reason, and I hope it wasn’t a

political reason. However, Chairman, I will be supporting your recommendation and I am ready for the
question.

CHAIR JOHNSON: Yes. And the Chair thanks the members. I know that we’re getting ready for our next
meeting, which will also go on for a while. But I just want to thank the members for attending today
and also Mr. Chumbley for shedding some light on this. The Chair also agrees that sometimes when we
look in hindsight, we have no clue as to why we did what because it seemed like a good idea at the time.
But a number of times, we have really blown it and it is what it is right now. This is the point in time
and I would just respectfully ask that the members please support this measure so that it can move
forward to the full Council. So now I’ll call for the question if there’s no further comments or questions.
Seeing none. All those in favor, please signify by saying “aye”.
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COUNCIL MEMBERS VOICED AYE.

YOTE: AYES: Councilmembers Mateo, Anderson, and Carroll, Vice-Chair

Tavares, and Chair Johnson.

NOES: None.

ABSTAIN: None.

ABSENT: None.

EXC.: None.

MOTION CARRIED.

ACTION: ADOPT RESOLUTION AND FILE COMMUNICATION.

CHAIR JOHNSON: And the Chair votes “aye” so it will be carried forward unanimously to the full Council
for their consideration. Is there any further business, Staff? Are there any announcements . . . other than
our 3 o’clock meeting (the reconvening of our Human Services Committee meeting)? Seeing none.
Thank you, members, for your attendance; and thank you, Administration, for being here. This meeting

is adjourned.

ADJOURN: 2:32 p.m.

APPROVED BY:

Pt

/~ /JO ANNE JOHNSON, Chair
I?jarkl%f’énd Economic/Development Committee

ped:min-050804

-24 -

Transcribed by: Pauline Martins



